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DETAILED ACTION 
Response to Arguments 

1 . Applicant argues that Daum does not disclose the generation of a code. It is 
noted that Daum has a processor to determine the relationship between the 
impedances and this relationship is a code. 

2. Applicant further argues that Daum does not teach a processor adapted to 
calculate a confidence level and/or adapted to identify the relationship between 
impedances. It is noted that the recitation that an element is "adapted to" perform a 
function is not a positive limitation but only requires the ability to so perform. In the 
instant case, Daum discloses a processor and sensing capabilities that are capable of 
performing the stated task. 

3. Applicant's arguments with respect to claims 38-40 and 44-45 under 35 USC 
102, have been fully considered and are persuasive. The rejections of claims 38-40 
and 44-45 under 35 USC 103 have been withdrawn. 

4. Applicant's arguments with respect to claims 1 -55 under 35 USC 1 03, Daum in 
view of Hine have been fully considered and are persuasive. The rejections of claims 1- 
55 under 35 USC 103 have been withdrawn. 

Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
, only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

6. Claims 1 , 3-8, 10-55 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Scheiner et al. (U.S. Pub. 2002/0147475 hereinafter "Scheiner"). 

7. Regarding claims 1, 3-6, 10-11, 13-16, 19-21, 24, 29-34 and 53, Scheiner 
discloses a cardiac rhythm management system that has a current generator, a first pair 
of electrodes, a second pair of electrodes and a processor capable of identifying the 
relationship between the two impedances (e.g. 66; Figs. 9 and 10). Scheiner further 
discloses the processor monitors the impedance and that based on the impedance the 
device alters the stimulation (e.g. Claims 1 and 3). The therapy circuit includes a pulse 
generator and the processor includes a filter to determine thoracic impedance (e.g. 
"230"; H 36). 

8. Regarding claims 7-8, 12, 17-18, 35-36, Scheiner discloses that the system 
utilizes an acceleration signal and then uses the acceleration signal along with the 
impedance information to determine the correct stimulation (e.g. Fig. 5). 

9. Regarding claims 23 and 55, Scheiner discloses a telemetry circuit flj 24). 

10. It is noted that the claims recite elements that are "adapted to" perform a function 
is not a positive limitation but only requires the ability to so perform. In the instant case, 
Sheiner discloses a processor and sensing capabilities that are capable of performing 
the stated tasks. 
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11. Claims 1-6, 9-11, 13-16, 19-20, 23-26, 28-34, 38-40, 44-46, 51-53 and 55 are 
rejected under 35 U.S.C. 102(e) as being anticipated by Daum et al. (U.S. Pat. 
7,101,339 hereinafter "Daum"). 

12. The applied reference has a common assignee with the instant application. 
Based upon the earlier effective U.S. filing date of the reference, it constitutes prior art 
under 35 U.S.C. 102(e). This rejection under 35 U.S.C. 102(e) might be overcome 
either by a showing under 37 CFR 1 .132 that any invention disclosed but not claimed in 
the reference was derived from the inventor of this application and is thus not the 
invention "by another," or by an appropriate showing under 37 CFR 1.131. 

1 3. Regarding claims 1 -4, 6, 9-1 1 , 1 4, 1 6, 25-26, 29-32, 38-40, 44 and 51 , Daum 
discloses a system that includes a current generator (Col. 2, 1. 1), multiple chamber lead 
placement (Col. 2, II. 53-54) of paired electrode leads (Col. 2, 1. 64), a processor 
adapted to identify the relationship between impedances and to monitor the first, 
second, and possibly third signal (Col. 1 , 1. 67 & Col. 2, II. 3-1 1 ), a filter to determine 
frequencies in the ventilation band (Col. 5, II. 34-36), a therapy output to provide a 
pacing pulse (Col. 4, II. 20-21), a generated ventilation signal (Col. 2, II. 3-11), 

14. Regarding claims 5, 19-20, 28, 33-34, 46 and 52, the system, device and method 
of Daum is included in a pacemaker/defibrillator and although not explicitly stated, 
pacemakers and defibrillators inherently have a pulse generator and therapy circuitry. 

15. Regarding claims 13 and 15, the system of Daum provides for both left and right 
heart stimulation and impedance sensing, and thus is inherently creating a transthoracic 
current field (Col . 2, II. 50-67). 
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1 6. Regarding claim 45, Daum discloses comparing signals and providing a resulting 
signal that is a correlate of the selected signals (Col. 6, II. 58-67 & Col. 7, II. 1-5). 

17. Regarding claims 53 and 55, Daum discloses that the system and method can be 
used internally, externally, or with any type of cardiac rhythm management system and 
is capable of being configured to a thorax (Col. 2, II. 50-61 ). Daum further discloses that 
the system can utilize cellular telephones or radios (Col. 5, II. 2-5). 

1 8. Claims 1 -4, 6, 9-11,14,1 6, 25-26, 29-32, 38-40, 44 and 51 are rejected under 35 
U.S.C. 102(e) as being anticipated by Wang et al. (U.S. Pub. 2005/0080460 hereinafter 
"Wang"). 

1 9. Wang discloses a method and apparatus for monitoring thoracic impedance in a 
body using an implantable cardiac device. The device and method include a current 
generator (e.g. Fig. 2, "214"), a first pair of electrodes in one chamber ("24", "26"), a 
second pair of electrodes in a second chamber ("17", "21") and a processor to cross- 
check impedance measurements using two different impedance measurements (e.g. 
ABSTRACT; fflj 35-40, 116). Wang further discloses that the impedance information is 
cross-checked and if there is a difference in the impedances are found then the 
stimulation pattern changes (e.g. fflj 15-1 6, Claim 64). 

20. Regarding claims 53 and 55, Wang discloses that the system and method can be 
used internally, externally, or with any type of cardiac rhythm management system and 
is capable of being configured to a thorax (e.g. Figs. 1 & 3a.). Wang further discloses 
that the system has a telemetry circuit ("330"). 
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Claim Rejections - 35 USC § 103 

21 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

22. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

23. Claims 22, 37 and 54 are rejected under 35 U.S.C. 103(a) as being obvious over 
Scheiner in view of Hine et al. (U.S. Pat. 7,142,919 hereinafter "Hine"). 

24. Sheiner discloses the claimed invention as discussed in detail above, but Sheiner 
fails to disclose an impedance monitoring system that includes two activity sensors 
However, Hine discloses a lead system that utilizes impedance, transthoracic 
impedance, and acceleration in variable pacing (Col. 6, II. 1-67). Hine, further discloses 
the use of two accelerometers with intersecting axis's (Col. 23, II. 43-56; Col. 26, II. 15- 
29). It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to modify the impedance monitoring system as taught by Scheiner, 
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with the impedance and acceleration system as taught by Hine, since such a 
modification would provide the impedance system with more accurate way to determine 
activity for providing improved pacing during physical activity. 

25. Claims 7-8, 12, 17-18, 21-24, 27, 35-37, 41-43, 47-50, and 54 are rejected under 
35 U.S.C. 103(a) as being obvious over Wang in view of Hine et al. (U.S. Pat. 7,142,919 
hereinafter "Hine"). 

26. Wang discloses the claimed invention as discussed in detail above, but Wang 
fails to disclose an impedance monitoring system that includes an activity sensor. 
However, Hine discloses a lead system that utilizes impedance, transthoracic 
impedance, and acceleration in variable pacing (Col. 6, II. 1-67). Hine, further discloses 
the use of two accelerometers with intersecting axis's (Col. 23, II. 43-56; Col. 26, II. 15- 
29). It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to modify the impedance monitoring system as taught by Wang, 
with the impedance and acceleration system as taught by Hine, since such a 
modification would provide the impedance system with more accurate way to determine 
activity for providing improved pacing during physical activity. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Rex Holmes whose telephone number is 571-272-8827. 
The examiner can normally be reached on M-F 8:00 - 5:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on 571-272-4955. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Angela Sykes 

Supervisory Patent Examiner 
Art Unit 3762 



Examiner 
Art Unit 3762 
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PRIMARY EXAMINER 




